
 
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/806/99/SM   
 
 
 
In the complaint between: 
 
 
DAVID WALWYN               Complainant 
 
and  
 
AECI PENSION FUND                                                         Respondent 
 
 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956      
 
 
 
1. This is a complaint, lodged on 4 August 1999, concerning the alleged failure of the 

respondent’s board of management to devise a reasonable and equitable scheme 

for the transfer of business to another fund and the failure of the actuary to properly 

exercise his discretion in accordance with the requirements of section 14 when 

determining  transfer values; it is claimed that the board members failed to exercise 

their discretion to enhance benefits by granting members who were involuntarily 

transferred out of the respondent fund to another fund an enhancement, being their 

proportional share of the fund surplus and/or a market value adjustment, over and 

above their actuarial reserve values. The complaint relates to the interpretation and 

application of a fund’s rules and essentially alleges that the fund’s trustees and 

actuary have improperly exercised their powers, and that a dispute of law has 

arisen between the fund and the complainant.   
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2.  The complainant is David Walwyn, who was employed by AECI Limited’s 

Research and Development Department from 1 January 1988 to 28 February 1999. 

 During this period he was a member of the respondent.  A complaint was 

submitted to the fund prior to lodging with my office, in the name of the complainant 

and 51 others, but the complainant has lodged the complaint with my office in his 

own name only, while stating as follows: 

 

“I would like to mention that I am writing on behalf of a large group of people affected in a 

similar fashion, although clearly I am required to bring this complaint to you as a individual 

action.” 

   

3. The respondent is the AECI Pension Fund (“the fund”), a defined benefit fund duly 

registered under the Act.  A response on behalf of the fund has been received from 

the principal officer, Mr Louis van der Walt. 

 

4. No hearing was held in this matter and in making this preliminary ruling I have 

relied on the documentary evidence and submissions and on the investigation of 

the complaint by my deputy adjudicator, Sue Myrdal, under my supervision.  

 

5. During 1998 AECI Limited disposed of its Research & Development department to 

the Council for Scientific and Industrial Research (“CSIR”), with the effective date of 

the sale transaction being 1 February 1999.  69 members of the fund were affected 

by this.  According to the minutes of the board’s meeting of 10 March 1999 the 

following was resolved:   
 

“Consistent with previous group transfers, affected members have been given the option of 

preserving their benefit within the fund by way of a deferred pension or of transferring the 

higher of their withdrawal benefit or actuarial reserve value to the CSIR Retirement Fund, or 

to a retirement annuity or preservation fund of their choice.”  

 



 3 
6. The respondent has no specific rule governing a group transfer situation.  The 

reference above is to rule 28 providing for voluntary resignation from service, which 

is also a catch-all rule as may be seen from the wording thereof: 
 

If a member resigns voluntarily from the service, or if he ceases to be a member in 

circumstances for which no provision is made elsewhere in these rules, he shall  be granted 

a gratuity  [consisting basically of own contributions plus interest to be determined by the 

trustees]  

  provided that - 

   

  (a) if the member is eligible to receive a benefit under rule 20 [dealing with early 

retirement], he may elect instead to receive a benefit under that rule; or  

  (b) if the member has completed five years of pensionable service, he may elect  

  instead to become a deferred pensioner in terms of rule 29A: or 

(c) if the member has completed five years of pensionable service he may elect that 

the trustees shall transfer an amount determined by the actuary in respect of him  to 

an approved retirement annuity fund selected by him or to an approved pension 

fund approved by the trustees and of which he becomes a member. (my emphasis) 

 

7. Some of the 69 members eligible under rule 28 (c) elected the option of transferring 

to preservation funds but the majority, including the complainant, transferred to the 

CSIR Retirement Fund as part of a group transfer scheme in terms of section 14 of 

the Pension Funds Act, there being a transfer of business from one registered fund, 

the AECI fund, to another, the CSIR Retirement fund.  Mr Van der Walt has 

indicated that the certificate from the registrar certifying that the requirements of 

section 14 had been met was received from the Financial Services Board on 1 

November 1999, and that payment of the respective transfer values plus interest 

was completed on 3 November 1999. 
 

8. The actuary calculated the transfer values as being equivalent to the actuarial 

reserve value for each member, and this was endorsed by the trustees.  As 

disclosed in the fund’s interim valuation report as at 28 February 1998, actuarial 

reserve value is, in general terms, calculated by projecting the future benefits that it 
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is expected will be paid, on the basis of a set of demographic assumptions which 

include decrements, regarding withdrawals, mortality, disability and retirement, and 

financial assumptions regarding the future salary increases until retirement and 

pension increases after retirement.  The projected benefits are then discounted at 

the valuation rate of interest to determine the present value on the valuation date.  

The combination of factors comprises the valuation basis, referred to as the 

projected unit method (also called the “past service reserve” method). This 

complies with the meaning accorded to “accrued liabilities” as set out in Regulation 

15 dealing with the statutorily required valuator’s report: 

 

  ...accrued liabilities” means- 

(aa) the actuarial liabilities in respect of past service benefits (including accrued bonus 

service) of active members, with due allowance for future salary increases where 

these affect the benefits in respect of past service, and with due allowance for 

increases in pensions and deferred pensions at rates consistent with past practice, 

the current policy and the reasonable benefit expectations of members; 

(bb) the actuarial liabilities in respect of pensions in course of payment and deferred 

pensions, with due allowance for increases at rates consistent with past practice, 

the current policy and the reasonable benefit expectations of pensioners; and 

  (cc) any other accrued actuarial liability. 
 

9. The complainant and 51 others who transferred to the CSIR fund were unhappy 

with the calculation of their transfer values, and engaged the services of an actuary, 

Ms Roseanne da Silva, to review the methodology and comment on the equity of 

the benefits allocated with particular reference to the surplus in the fund.  They then 

based their complaint to the fund on her findings and recommendations.   

10. In compiling her report, Ms Da Silva utilised the most recent (interim) valuation 

report of the fund, as at 28 February 1998, as well as the rules of the fund and the 

tables used to calculate actuarial reserve.  The valuation revealed a funding level of 

110.4%, and the actuarial value of the assets used in the valuation was 72,5% of 

the market value of the assets at the valuation date.    
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11. Ms Da Silva made out a strong case that the actuary’s use of assumptions that 

differentiated by gender related to salary escalation, withdrawal rates and 

proportions married was discriminatory unless it could be justified by the experience 

of the fund.  She furthermore stated her view that, although it could be argued that 

the actuarial reserve represents the fund’s obligation to members, the reasonable 

benefit expectations of the transferring members had not been met since no share 

of the surplus had been allocated to them on transfer.  In her view an allocation of 

surplus was appropriate since: 

 

(i) The employer was currently deriving benefit by contributing at a rate one 

percent lower than that required to fund future service costs. 

 

(ii) The members were exiting the fund as a result of action taken by the 

employer rather than voluntary resignation from the fund. 

 

(iii) The benefits offered were in some cases lower than would be the case if the 

members were retrenched. 

 

(iv) The members were transferring from a defined benefit to a defined 

contribution arrangement where they would be exposed to investment risk  

in the future; the allocation of surplus would therefore provide them with a 

level of security commensurate with the level currently enjoyed in the AECI 

fund.   

 

12. Ms Da Silva recommended that the trustees be requested to: justify the gender-

based assumptions used in the valuation basis with reference to experience; 

enhance the benefit by the proportional share of the surplus available in the fund at 

the transfer date; and provide a market value adjustment to the transfer values at 

the payment date. 
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13. In response to the complaint lodged with the fund along these lines the trustees 

deliberated the issue of the actuarial practice of differentiating between males and 

females in determining the liabilities of the fund and therefore the actuarial reserve 

values of members.  The board concluded that while such differentiation was 

historically justified, it was no longer defensible with regard to present or likely 

future experience, and it was agreed that the fund’s practice would, as from 1 

March 1999, be aligned to a gender neutral basis, that is, the assumptions in 

respect of males would apply universally, with the rider that differentiation in post  

retirement mortality rates would be retained as there was still sufficient evidence 

that the life expectancy of females was higher than that of males.  The fund actuary 

was therefore requested to recalculate the transfer values of female members of 

the fund affected by the disposal of the Research and Development business to the 

CSIR, as well as those of any other female members leaving the fund after 1 March 

1999.  This aspect of the complaint then fell away, the complainants being satisfied 

with the response and the action taken in regard thereto. 

 

14. With regard to the issue of the surplus, Mr Van der Walt for the fund referred to 

various determinations of this office as well as the Supreme Court of Appeal 

judgement in Tek Corporation Provident Fund & Others v Roy Spencer Lorentz 

[2000] 3 BPLR 227 (SCA) (“the Tek case”) as backing for the argument that in the 

absence of a rule to that effect a member of a defined benefit fund has no right to 

share in the surplus of an ongoing fund, and the board of management cannot do 

what they deem fit with the surplus.  Citing the Tek case, Mr Van der Walt argued 

that where the existing rules of a fund do not cover the situation, and no negotiated 

consensus can be reached whereby the rules are amended, there will be a 

stalemate and the surplus has to remain where it is, in the pension fund.  According 

to him the board of trustees on deliberation had concluded that no justification 

existed for treating the members affected by the CSIR transaction differently to any 

other past group transfers.  He also pointed out that the affected members who had 

more than five years service had the option to take a deferred pension which would 
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preserve their retirement benefit and allow such members to participate in any 

benefit improvements from the surplus that the trustees might find feasible in the 

future. 

 

15. The original complainants, including the complainant in this matter, remained 

dissatisfied with this response. The complainant has responded inter alia to the 

respondent’s point regarding the deferred pension, arguing cogently that this is not 

necessarily a satisfactory option for most members:  

 
Many of the affected members were young employees, whose salary prospects could only 

have improved considerably in real terms during their working careers.  As we know, the 

extent of a pension from a defined benefit scheme depends upon the member’s salary at the 

time of retirement.  The two situations of preserving a benefit calculated at a member’s salary 

of today, and the situation of an expected benefit had that person remained in the services of 

AECI, are not equivalent.  
 

16. The issue of the transfer values and the surplus is thus the subject of the complaint 

lodged with my office by the complainant.  His cause of action is essentially that the 

trustees have improperly exercised their powers by devising a scheme for a transfer 

of business which does not meet the requirements of section 14 that such a scheme 

be reasonable and equitable and accord full recognition to reasonable benefit 

expectations in terms of the rules of the fund.  In support of this he alleges  that  the 

trustees failed on transfer to allocate a proportional share of the surplus of the fund, 

and/or that they failed to allocate a proportional share of the investment reserve by 

making a market value adjustment to the assets transferred in respect of the 

departing members, in breach of their fiduciary and statutory duty in terms of section 

7C to protect the interests of members especially in section 14 transfers, and 

despite in addition having a discretion in terms of the rules that would allow them to 

do so.  It is an inherent part of the complainant’s case that the actuary, essentially 

an agent of the fund, failed in the first instance to determine transfer values that 

were reasonable and equitable or which accorded full recognition to reasonable 



 8 
benefit expectations.  By way of relief the complainant seeks a supplementary 

payment, representing some portion of the surplus, to his transfer value. 

 

17. A transfer such as that in the present case is regulated by legislation and by the 

rules of the fund. 

 

18. There is here a transfer of business from one registered fund, the AECI fund, to 

another, the CSIR Retirement Fund; it  therefore falls within the ambit of section 14 

of the Pension Funds Act.  Section 14 (1) (c) provides that no such transfer of 

business shall be of any force or effect unless the registrar is satisfied that the 

scheme 

 
  is reasonable and equitable and accords full recognition - 

  (i) to the rights and reasonable benefit expectations of the persons concerned in terms 

of the rules of a fund concerned; and 

  (ii) to any additional benefits the payment of which has become established practice, 

and that the proposed transactions would not render any fund which is a party 

thereto and which will continue to exist if the proposed transaction  is completed, 

unable to meet the requirements of this Act or to remain in a sound financial 

condition or, in the case of a fund which is not in a sound financial condition, to 

attain such a condition within a period of time deemed by the registrar to be 

satisfactory. 

 

19. Furthermore the Act imposes obligations on the board of management of a fund in 

relation to section 14 schemes.  In terms of section 7C(1) the board is obliged to 

direct, control and oversee the operations of a fund in accordance with the 

applicable laws and the rules of the fund.   Section 7C(2) requires the board in 

doing so to take all reasonable steps to ensure that the interests of the members in 

terms of the rules of the fund and the provisions of the Act are protected at all 

times, “especially in the event of an amalgamation or transfer of any business 

contemplated in section 14”; further duties require the board to act with due care, 

diligence, good faith and impartiality in respect of all members and beneficiaries. 
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20. Section 14 imposes a condition for validity of a transfer, being that the registrar be 

satisfied that certain criteria have been met.   In my view however it does more than 

this, and I am permitted, in line with the tenets of statutory interpretation, to imply a 

provision which is not enacted in express words, provided the implication flows from 

the other parts of the statute (Steyn Uitleg van Wette 49) and is a reasonable and 

necessary one (SA Medical Council v Maytham 1931 TPD 45 at 47).  I regard it as 

a reasonable and necessary implication, flowing from the requirements of section 

7C, specifically those in regard to section 14, that section 14 posits a statutory duty 

on the trustees to ensure that the scheme for the transfer of business is reasonable 

and equitable, and meets the other criteria set out in section 14.   

 

21.   This inference is reasonable in the light of section 7C and necessary in that the 

registrar is dependant on the full and proper conveyance of the terms of the 

scheme to him by the fund.   It is the trustees who “action” the scheme once it is 

initiated, and the registrar will obviously have to rely on the trustees having 

exercised any discretions they have in accordance with their duties, primarily the 

duty to protect the interests of members, and in accordance with the relevant 

circumstances of the particular fund and the employer, the full details to which the 

registrar may well not be privy.  The registrar’s certification therefore acts as a 

check as to whether, in his opinion, the scheme placed before him is reasonable 

and equitable but it must, as section 7C indicates, be the prior duty of the trustees 

to ensure that the members’ interests are protected and that the criteria of section 

14 have been met.    

 

22. Likewise there rests a statutory duty on the actuary, as the agent of the fund, to 

observe the same duties that are enjoined on the trustees, in performing actions on 

behalf of the fund, such as in this case determining the amount of members’ 

transfer values in a transfer of business in terms of section 14.  It would seem to 

me that this is what is envisaged by the duty of utmost good faith required of an 
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agent of a pension fund in the control or administration of funds or trust property, 

as set out in section 2 of the Financial Institutions (Investment of Funds) Act, 39 of 

1984:    

 
A director, official, employee or agent of a financial institution  [defined in section 1 to include 

a pension fund organisation] or of a nominee company controlled by a financial institution 

who invests, keeps in safe custody or otherwise controls or administers any funds of the 

institution or any trust property held by or on behalf of the institution for any beneficiary or 

principal – 

 
(a) shall, in the making of an investment or in the safe custody, control or administration 

of those funds, observe the utmost good faith and exercise proper care and 

diligence; 

 

(b) shall, in the making of an investment or in the safe custody, control or administration 

or alienation of the trust property, observe the umost  good faith, and subject to the 

terms of the instrument or agreement by which the trust or agency concerned has 

been created, exercise the usual care and diligence required of a trustee in the 

performance or discharge of his powers and duties. 

 

23. Apart from the statutory framework it is necessary to pay attention to the rules of 

the fund.  Judge Marais found in the Tek case that the rules of the transferor fund in 

that case contained no provision which would authorise the trustees to transfer an 

appropriate portion of the surplus to the transferee fund.   The only rule which might 

possibly have conferred such authority was the “greater benefits” rule, which Marais 

JA dismisses, observing that counsel for both sides were agreed that that rule 

appeared to authorize only ad hoc increases in benefits payable to particular 

individuals.  The learned judge stated that in the absence of a rule authorising the 

trustees to deal with the surplus, and having failed to achieve consensus on an 

amendment covering the situation (an unsatisfactory state of affairs as Marais JA 

saw it), the trustees could not transfer any of the surplus to the transferee fund and 

the surplus would have to remain in the fund.  
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24. In contradistinction, in the present case I am of the opinion that the applicable 

provision governing the transfer is cast widely enough that it provides for the 

trustees, acting in accordance with their fiduciary duties under section 7C read with 

section 14 and in concert with the actuary, to deal with the surplus.  Rule 28 

provides in respect of a member that “the trustees shall transfer an amount 

determined by the actuary in respect of him” to the approved fund.  It is thus for the 

actuary in the first instance to determine the amount in respect of each transferring 

member, and given the statutory requirements of section 14 the actuary must 

obviously ensure that the amount determined takes account not only of the 

member’s rights, as discussed above, but also of any reasonable benefit 

expectations in terms of the rules. The actuary must also consider, in the context of 

the group transfer, that the scheme is required by section 14 to be “reasonable and 

equitable”, and this requirement must be translated into the amounts determined; 

obviously the discretion afforded by the wording of the rule is wide enough to allow 

a portion of the surplus to be passed on as part of the transfer value.    

 

25. However as outlined above, it is also and primarily the duty of the trustees to 

ensure that the scheme is reasonable and equitable, and that the rights and 

reasonable benefits are accorded full recognition.  It is the trustees who devise the 

scheme and who have the statutory and fiduciary duty to ensure that members’ 

rights are protected.  It is therefore effectively an implied term of the rules that they 

still have the ultimate authority to refuse to make any payment determined by the 

actuary which they may regard as unreasonable and inequitable, either to the 

transferring or the remaining members.  Commenting on a similar rule where the 

trustees were to transfer an amount “advised by the actuary” in the English case of 

Stannard v Fisons Pension Trust Ltd [1992] IRLR 27, Dillon LJ stated as follows:  

 
“[This] rule ... merely gives the trustees power to make a transfer to an associated scheme 

and does not oblige them to act blindly on whatever advice the actuary may give.  If they 

decide to make a transfer they have to consider whether they are acting fairly as between 

those who will become members of the [new] scheme and those who will remain members 
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of the [old] scheme ... [Whilst they] will necessarily be guided by the views of the 

actuaries ... they will still ... need to feel satisfied that the amount to be transferred is fair 

each way.”  

 

26. Furthermore, in contradistinction to the Tek case where the “greater benefits” rule 

was seen as inappropriate as a source of the trustees’ authority, the rule used to 

govern the transfer of business in this case is itself a rule actually designed for ad 

hoc individual transfers, there being no specific rule which caters for group 

transfers.  It would therefore be appropriate to have recourse to the present fund’s  

“greater benefits” rule providing for ad hoc increases in benefits payable to 

particular individuals, over and above their “rights”, as a further source of the 

discretion held by the trustees to deal with the surplus on transfer, especially since 

it is axiomatic that any enhancement of benefits would be funded out of the surplus. 

 Rule 29(b) reads as follows: 

 
“If in the opinion of the trustees it is equitable to grant benefits to a member or his 

dependants or to a person in receipt of a pension in excess of the benefits, if any, prescribed 

by these rules, the trustees may with the consent of the company and the advice of the 

actuary effect such ex gratia benefits in such circumstances and upon such terms as they 

may approve.” 

 

27. There is a further rule which reinforces the scope of the trustees’ discretion.  It is 

rule 45 (e): 

 
The trustees shall be entitled in their absolute discretion to make any arrangements, and to 

do anything not inconsistent with the provisions of these rules or any amendment thereof, 

which, in their opinion is for the benefit and protection of members and/or persons in receipt 

of pensions. 

 

28. I am therefore of the view that rules 28, 29(b) and 45(e) provide the scope for the 

trustees to deal with the surplus, albeit with the rider that the employer could 

effectively veto their decisions by withholding its consent – see rule 29(b).  The 



 13 
power of veto would have to be exercised however in accordance with the 

employer’s duty of good faith (see Imperial Group Pension Trust v Imperial 

Tobacco Ltd [1991] 2 All ER 597).  Thus, while the employer is entitled to look after 

its own interests, as the Vice Chancellor stated in the Imperial Tobacco  case, 

employers must not  

 
”without reasonable and proper cause, conduct themselves in a manner calculated or likely 

to destroy or seriously damage the relationship of confidence and trust between employer 

and employee.”       

 

29. The provisions of section 14 and section 7C require in fact that the trustees must 

exercise their rule-based discretion and in doing so must ensure that the 

requirements of reasonableness and equity are met, for the transfer is deprived of 

any force or effect if they are not met.   

 

30. It may be considered that actuarial reserve values are the member’s rights, as 

referred to in section 14 of the Act.  Actuarial reserve value  represents the present 

value of the defined benefits that have accrued to a member at a particular 

valuation date, or the present value of the fund’s liability to a member on the 

valuation date.  The complainant’s actuary has expressed herself satisfied that the 

factors used to calculate the actuarial reserve for the individual transferring 

members reflect the valuation basis, that is, that the calculation of actuarial reserve 

values was done on a basis consistent with the calculation of liabilities determined 

during the preparation of the interim valuation as at 28 February 1998.  In other 

words there is no dispute regarding the calculation of the accrued rights, and it 

would seem that some reasonable benefit expectations, in regard to increases in 

pensions at least, have also been accorded recognition in the calculation of the 

transfer value. 

 

31. Whether anything more may be implied by the separation of “rights” (which 

according to regulation 15 would include reasonable benefit expectations regarding 
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pension increases) and any other “reasonable benefit expectations” in the 

wording of section 14 is not readily ascertainable, but in the words of Marais JA in 

the Tek case  

 
“Plainly [reasonable benefit expectations] must mean something over and above the defined 

benefits to which the persons mentioned are entitled.” 
  

32. Commenting on whether a share of the surplus may be considered a reasonable 

benefit expectation, he continues: 

 
“Periodic inflation related increases in payments to existing pensioners may be an example 

[of reasonable benefit expectations].  But it is a huge step from there to the bold proposition 

that whatever the size of a surplus may be, and however it may have come about, members 

and erstwhile members of a fund are reasonably entitled to expect that it, or most of it, will 

be applied in such a way as to give them benefits substantially greater than those to which 

they are entitled as of right.  It is a step which I am not prepared to take.  Before any 

sensible view could be formed as to whether or not an expectation is reasonable one would 

need to know a good deal more about such things as the state of the existing fund, its 

potential liabilities, the history and sources of the surplus, the respective contributions of the 

members and the employer to it, and so on.” 

 

33. Clearly the learned judge is referring here not only to a narrow concept of 

reasonable benefit expectations, such as his example of periodic increases in 

pension payments, (which I would argue fall anyway within the ambit of rights 

based on accrued liabilities, according to regulation 15), but also to expectations 

that accord more to a wider view of what may be regarded as reasonable and 

equitable.  The import of the above is that in other circumstances Marais J may well 

have been prepared to take the step of finding that members should receive 

amounts over and above the benefits they were entitled to as of right, if he had 

before him the relevant evidence to support such a finding.  However, having found 

that the transferor fund’s rules did not permit of a disposition of any of the surplus 
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on transfer, Marais JA decided that he was not in any event obliged to deal with 

the evidence, or lack thereof, of the kind that he identifies as necessary.   

 

34. In the present case both the rules and the legislative framework are in place to 

invoke the duty of the trustees to ensure that  reasonableness and equity have 

been satisfied over and above the rights and reasonable benefit expectations.  The 

scope of my jurisdiction, which requires that I investigate complaints, allows me to 

elicit further relevant evidence and I intend to do so by means of this preliminary 

determination wherein I set out my prima facie view and call upon the fund to 

furnish further information and/or argument.  The sole valuation report with which I 

have been furnished is an interim report of the actuarial valuation as at 28 February 

1998 and it contains none of the usual  analysis to be found in a statutory valuation 

concerning the sources of the surplus or the reasons for the increase in the 

actuarial surplus since the previous valuation date of 28 February 1997, from 

approximately R204,8 million  to R311,2 million,  the increase in funding level being 

from 107,5% to 110,4%.  I am also not informed as to whether there was any 

significant increase in the surplus immediately after the transfer of the affected 

members.  While the trustees are obviously constrained to make decisions based 

on the financial state of the fund before the transfer, it would be relevant in 

reviewing the scheme to examine whether the transfer unfairly benefited the 

remaining members, through the leaving behind of a disproportionate amount of the 

surplus.  (There are unfortunately many examples in this country of mass transfers 

leading to considerable increases in surplus held in funds where there are a small 

number of remaining members, who thereafter benefit unduly from major benefit 

improvements or who share in the surplus on the winding up of the fund.)   I am 

also not aware, for example, (the rules contain no specific provision related hereto) 

of what the practice has been with regard to discretionary increases in pension 

payments, such as envisaged by the scope of rule 29, enabling “ex gratia” 

payments to be made to “a person in receipt of a pension”.  All this information 

would be highly relevant.      
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35. It is clear that the actuary and the trustees have adopted a benefits-based 

approach rather than a share of the fund approach.  What this means is that the 

transfer value, the “amount determined by the actuary”, was restricted to the 

amount of the present value of the fund’s liability to the member, on the valuation 

date, or to restate this, the present value of the defined benefits that have accrued 

to the member at that date, as determined by the projected unit method.  As 

discussed, this corresponds to the member’s “rights” as expressed in section 14.   

 

36. The “share of the fund” approach is not a method as such, but involves dividing the 

whole fund, whether in surplus or deficit, pro rata according to an appropriate basis, 

so that the surplus (or deficit) after calculating the accrued rights is shared between 

the old and new funds, on the assumption that all the members contributed in some 

degree to the surplus.  The appropriate basis would most likely be a calculation in 

proportion to the liabilities on the same method as that used to calculate the 

accrued rights, but it could also be based for example on the amount of each 

member’s contributions, or other appropriate bases.  It is the share of the fund 

approach which the complainants essentially claim should have been used when 

dealing with their transfer, in order to give proper effect to the “reasonable and 

equitable” requirements of section 14. 

 

37. It is important to note that the share of the fund approach in principle envisages a 

full pro rata division, but that there may be good reasons why there should be a 

division which is not strictly based pro rata the liabilities, but which gives the 

transferring group a share of or enhancement from the surplus which may be less 

than their proportional share.  This would still be a species of a share of the fund 

approach.   

 

38. The question here is:  can it be said that, on the facts of this particular case, and in 

the light of section 14 and section 7C, there is any minimum enhancement that is 
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reasonably and equitably payable in order to meet the requirements of the 

legislation, or is it a proper exercise of the trustees’ discretion to pay no part of the 

surplus at all?  Essentially the dispute is over the “starting point” for the exercise of 

the discretion: should it be the benefit based approach, the full proportional share of 

the fund approach, or something in between?  

 

39. There are three leading English cases which shed some light on the question of 

applicable legal principles on the division of a fund, although all of them deal with a 

transfer of members from a defined benefit to another defined benefit fund, not a 

defined contribution fund as in the present case, and it must be borne in mind that 

there is no equivalent of section 14 governing transfers in that jurisdiction.   

 

40. In Re Imperial Foods Pension Scheme [1986] 1 WLR 717, the rules required that a 

separated portion, such as the actuary determined to be appropriate, was to be 

transferred from the old fund to the new, as if the old fund was being dissolved.  

The actuary used the past service reserve method and the new fund’s actuary 

claimed that he ought to have used the share of the fund approach, on the basis 

that, it was claimed, this would produce greater equality between continuing and 

transferring members.  The judge was deferential to the first actuary’s decision, 

holding that one could only impeach it if there had been some mistake or improper 

motive or a failure of the actuary to take into account all the relevant circumstances. 

 He also stated that even if it had been an issue for the court to decide, he would 

not have accepted the share of the fund approach, since this crystallises at a 

particular time for their benefit a purely notional surplus over and above the amount 

necessary to fund the “actuarial expectations” of the transferring members, while it 

does no such thing for the remaining members, the remaining surplus still being 

notional.  Furthermore the remaining surplus may be wiped out before the 

continuing members receive any benefit from it, and there is in any event no 

certainty that it, or any of it, will be used for their benefit.  The court found that the 
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past service reserve method adequately met the entitlements and 

expectations of the transferring members.  However he did accept that 

 
“the function of an actuary in any situation which is not governed precisely by the provisions 

of the trust deed is to achieve the greatest possible degree of fairness between the various 

persons interested under the scheme.”     

 

41. Richard Nobles (Pensions, Employment and the Law, Clarendon Press, Oxford, 

1993) has criticised this judgement, pointing out that the fairness of a transfer 

payment, from the point of view of pension scheme members, is about sharing the 

advantages of funding.  The fact that solvency levels can be eroded or restored in 

the future does not prevent high levels of solvency from being an advantage to the 

members, since high solvency increases the security of benefits, as well as the 

likelihood that the fund will continue and that they will receive discretionary 

increases to their benefits.  He writes: 
 

“Walton J’s judgement loses sight of what is being divided.  Instead of recognizing that 

solvency is a current benefit that can be shared equally between transferring and remaining 

members, he looks for legal rights, for ownership... This part of Walton J’s judgement 

undermines the idea of fairness when dividing a fund.  If it were generally followed, it would 

allow worse treatment of transferring members than most actuaries would ever 

contemplate... He does not require that [actuaries] assume that the same discretionary 

payments will be made when calculating the transfer payment as are made when calculating 

how to fund the transferring scheme... He fails to explore the relationship between funding 

levels and the welfare of the members.  Unless surpluses can be guaranteed to lead to 

increased benefits, he seems to think that they should be ignored.  (p 128, 129)     

 

42. The approach adopted in Re Imperial Foods Pension Scheme was also criticised by 

the Court of Appeal in Stannard v Fisons Pension Trust Ltd (cited above at para 

28).  As discussed earlier, Dillon LJ downplayed the authority of the actuary, 

stressing the  implied term that the trustees, while guided by the actuary, had the 

ultimate responsibility to consider whether they were acting fairly between 

transferring and remaining members.  The Court of Appeal also considered how 
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solvency might be expected to benefit members.  Staughton LJ 

concentrated on the relationship between asset levels and the likelihood of benefit 

improvements, a possibility which should be equal as between the two groups, and 

he criticised the method used in that case as being one which would    

 
“award any likelihood of increased benefits in the future, arising from the actuarial state of 

the fund, wholly to employees who remained with Fisons, and not at all to those who 

transferred.” 

 

 As Nobles comments (p 132) 

 
“Whilst he did not hold that excluding one group of members from a share of the surplus was 

always unfair, his approach seems to suggest that the trustees must have a good reason for 

taking such an approach...But the basis of division, in the absence of valid reasons to the 

contrary, should be equal distribution between different groups of members.” 

 

43. In the recent case of Wrightson Limited v Fletcher Challenge Nominees Limited 

[2001] UKPC 23, the Privy Council upheld the New Zealand Court of Appeal’s  

overturning of a decision of the New Zealand High Court.   Wrightson had been a 

subsidiary of Fletcher Challenge and had participated in the Fletcher fund.   Upon 

Wrightson’s demerging from Fletcher, it set up a mirror image fund to which all its 

employees who were members of the Fletcher fund transferred, and it executed a 

deed of trust stating that if it received any surplus from the Fletcher plan it would do 

so on trust for the Wrightson fund. The trust deed of the Fletcher fund provided for 

a partial winding up to occur in relation to “such part of the plan as the trustee 

determines to be appropriate”.  Wrightson claimed a pro rata entitlement on a share 

of the fund basis, but the trustee refused and transferred the past service reserve.  

Fisher J in the High Court found in favour of Wrightson, holding that the trustee 

should have started with a presumption in favour of the share of the fund approach, 

especially in light of the wording requiring the payment of “an appropriate part”, 

since this would promote equality of treatment between comparable groupings.   
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44. The Court of Appeal found however that the clause quoted above did not mandate 

a share of the fund approach, that the trustee had a wide discretion to determine 

the part of the fund appropriate to the departing company (which therefore included 

the possibility of granting a share of the surplus), and that a member’s entitlement 

on the cessation of his employment was not dependent on the current status of the 

fund and whether it was in temporary surplus or deficit.  The Privy Council agreed 

with the Court of Appeal that the decision lay within the trustee’s discretion, 

although this certainly included the possibility of allocating part of the surplus: 

 
“The justification for including part of the surplus in such a payment would lie in a desire to 

give Wrightson members the same cushion of security for their benefits under the new 

scheme as they enjoyed under the Plan at the date of Wrightson’s withdrawal... The extent 

of the security is in the Trustee’s discretion.  While the value of the benefits obviously 

constitutes the minimum amount of the security which the Trustee must provide, it is not 

precluded from providing additional security if in its discretion it thinks fit to do so.  Equally 

there is nothing which obliges it to provide more than the minimum if in its discretion it thinks 

fit not to do so.” 

 

45. The Privy Council judges commented that Fisher J’s reasoning was attractive in its 

emphasis on the spreading of risk and equality of treatment between the departing 

and continuing members, and found the question “nicely balanced”, but in the end 

relied on the extremely wide discretion afforded the trustees.  They agreed with the 

Court of Appeal that the trustee should approach the issue with an open mind and 

without any presumptive “starting point” in favour of either share of fund or a 

benefits based approach.  They stated that they had considered the rival arguments 

as to the manner in which the trustee exercised its discretion, and decided that the 

Court of Appeal  had come to the right conclusion.  The surplus was relatively small 

and might disappear in a short period of time should market conditions deteriorate, 

and the trustee was entitled to take the view that no part of it should be allocated to 

the Wrightson scheme. 
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46. (I note in passing the point made by David Cochrane in an article entitled “Are 

tontines alive and well?  You can check out any time you like; but your surplus may 

never leave”, (International Pension Lawyer No. 36 June 2001) that, while the 

trustee and the courts could not be expected to predict events, in fact the surplus 

had tripled by March 2000, while assets remained static and membership had 

dropped considerably through the continued breakup of Fletcher Challenge 

Limited.) 

 

47. What pointers may be gleaned from these cases and to what extent do they assist 

us?  I would summarise the principles as follows:  

 

47.1 While a degree of deference is due to the actuary if the rules give him or her 

a discretion to determine transfer values, (a point underscored in our own 

Supreme Court of Appeal by Cameron J in AIPF v Le Roux & Others [2001] 

8 BPLR 2285 (A) dealing with an actuary’s calculation of transfer values 

where a fund was in deficit), the actuary must act with the greatest possible 

degree of fairness, and the trustees have the ultimate responsibility for 

ensuring that the arrangements are fair to transferring and remaining 

members. 

 

47.2 While it may be the case that the share of the fund crystallises a part of a 

notional surplus for the benefit of transferring members, the only benefit 

which the transferring members receive thereby is the benefit of solvency 

and security to provide the possibility of benefit improvements; which is a 

benefit proportionally retained by the remaining members; such benefit in 

any event should be shared fairly between transferring and remaining 

members. 

 

47.3 If it is within trustees’ (and actuaries’) discretion to decide how to calculate 

transfer values they should start with an open mind and no presumption in 
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favour of either a benefits based or a share of the fund approach; 

however they should have good reasons to justify the fairness of their 

decision. 

 

48. As noted, these principles have emerged from cases of transfers between defined 

benefit funds.    A transfer from a defined benefit to a defined contribution fund, as 

in the present case, changes the picture somewhat in my view, since the transfer 

value calculated as at the date of transfer will, if it contains any portion of surplus, 

crystallise that portion for the member when it translates to an opening balance in 

his or her member account in the defined contribution fund.  However, the issues of 

security in a sense play an even more important role in the defined contribution 

context, since there is a fundamental change in that the member now assumes the 

investment risk, which before lay with the employer, that there may not be enough 

funds to achieve the level of benefit promised in the defined benefit fund.  (There is 

also however the chance of doing better, although there is no clear evidence yet as 

to whether this is likely over the long term and much will depend on how long the 

member remains in the new fund.)   

 

49. Many funds in South Africa have paid an enhancement from surplus to transferring 

members.  The enhancement has often been explicitly stated as being to 

compensate them for the assumption of investment risk, as much as to induce 

members to transfer where the transfer is optional.  This practice is in itself a 

recognition of the fairness of so doing.  There is far more reason to enhance 

transfer values by some share of the surplus to cover the risk of a lower benefit 

than there is in a transfer from defined benefit to defined benefit where the member 

still looks forward to a guaranteed benefit.  This is particularly so, in my opinion, 

where the transfer is involuntary, as in the present case. 

 

50. I would argue that in fact the legislative requirements posit a higher standard 

regarding transfers in South Africa than in other jurisdictions: that trustees must act 



 23 
in the best interests of members, and that in fact a share of the fund approach is 

the presumptive starting point, when dealing with a transfer in terms of section 14.  

The transfer scheme is statutorily required to accord recognition not only to rights 

but also to reasonable benefit expectations (discretionary improvements), and any 

additional benefits established by practice, and in addition is required to be 

reasonable and equitable.  This overriding requirement in my view implies that  the 

trustees and the actuary should always give consideration to how much of the 

surplus might reasonably and equitably be transferred, by way of sharing the 

security enjoyed by the remaining members, and they should have good reasons 

accounting for the degree to which they do not pass surplus.   

 

51. There may be various such reasons, ranging from the fact that the deal was 

negotiated with members with full disclosure in a voluntary transfer, to the 

recognition of some stake for the employer, (there being an argument that the 

surplus in which the employer may have an interest, to be negotiated, is that part 

which is not needed to meet the pension promise – see the Tek case as well as 

National Grid Co plc v Mayes & Others International Power plc (formerly National 

Power plc) v Healy & Others  [2001] 2 All ER 417), to an evaluation that the 

employer is likely to reduce, possibly through hard times, its contributions in respect 

of the remaining members, decreasing the likelihood of surplus being available for 

future benefit improvements, or a consideration that certain benefits are 

considerably better in the new fund.  Past practice may be an acceptable reason, 

but not if the consistency perpetuates unfairness.  If the past practice related to 

voluntary group transfers different considerations may apply with  involuntary group 

transfers.  The size of the surplus would also be a consideration.  

 

52. My finding in the present case is that the trustees have not taken into account all 

the relevant circumstances, one of which is their obligation to devise a reasonable 

and equitable scheme.  I have alluded to various other relevant considerations 

throughout this determination.  The only reason furnished, apart from the argument 
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that there is, in the trustees’ understanding, no legal possibility of 

transferring members receiving any part of the surplus, is that there is no 

justification for treating the transferring members in this transfer any differently to 

other group transfers in the past.   The trustees have in fact taken the view that the 

transferring members are not entitled to any of the surplus, no matter what the 

circumstances.  That is their presumptive starting point.  In so doing, in my view 

they have failed to properly exercise their discretion, and have failed to devise a 

scheme which meets the requirements of section 14; furthermore they are in 

breach of their fiduciary duties in terms of section 7C.   

   

53. Inasmuch as the respondent may seek to rely on the registrar’s certificate, I must 

point out that I am not precluded from going behind the certificate to address the 

issue of whether the trustees or the actuary have improperly exercised their 

powers.  As Marais JA made clear in the Tek case,    

 
The registrar’s certificate is predicated upon an intra vires and properly taken decision by the 

trustees of the fund.  If the decision of the trustees is open to attack because it is ultra vires 

or because it has not been properly arrived at, the registrar’s certificate cannot save it. 

  

54. While the usual implication of an  ultra vires or improperly arrived at decision may 

well be that the transfer would be void, the registrar has devised a mechanism 

presumably in the interests of practicality and convenience  whereby an additional 

payment may be made in appropriate circumstances.  The conditions required are 

set out in Pension Fund Circular 101, the introduction whereof explains the 

reasoning for the procedure: 

 
The Registrar may, in the light of legal opinion recently sought, re-open previous section 14 

transfers for a second “agterskot” payment, where the boards of management of the 

transferor fund and the transferee fund agree that the previous section 14 transfer requires 

amendment. 
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55. The improper exercise of their discretion and the breach of their fiduciary 

duties have prejudiced the complainant and  constitute maladministration, akin to a 

delict. This entitles the complainant to compensation.   

 

56. In the light of the size of the surplus (and there may well be other factors) I do not 

consider that the award of a full share of the fund would be appropriate relief, but in 

my view it is in principle intrinsically reasonable and equitable that transferring 

members should receive some cushion from the surplus of the fund to which they 

have contributed over the years, in a situation where they have been involuntarily 

transferred and are now exposed to investment risk in the new defined contribution 

fund.  This could either be added to their individual transfer values or transferred as 

an amount to be held in a reserve account for the specified purpose of insulating 

the members against poor investment performance through smoothing, or both. 

 

57. In the current case it has been pointed out by the complainant’s actuary that, while 

the funding level was 110.4%, (R3 293.8 million assets compared with R2 982.6 

million liabilities), indicating a 10.4% actuarial surplus, the actuarial value of the 

assets used in the valuation was only 72.5% of the market value of the assets at 

the valuation date.  The actuarial valuation is more conservative to take account of 

fluctuations in market prices and to ensure that the value of the assets is more 

prudently matched with the value of the liabilities.  With the investment reserve 

being the difference between the market value and the actuarial value of the 

assets, according to Ms Da Silva these figures give an investment reserve of 37.9% 

of the actuarial value of the assets.  She states that this investment reserve must 

be seen as an additive part of the surplus; although it is frequently not reported as 

surplus in the valuation report it is part of the true notional surplus, that between 

market value of assets and actuarial value of liabilities.  (Other commentators 

speak of “ordinary” surplus – that between actuarial value of assets and actuarial 

value of liabilities – and “extraordinary” surplus – that between market value of 
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assets and actuarial value of assets.)  The implication of this is that the market 

value of the assets would be the basis of the full share of the fund approach.   

 

58. Ms Da Silva’ s view, with which I am in sympathy, is that the equitable way to 

provide a cushion of security is to award members (at least) the benefit of a 

proportional share of the investment reserve held against their liabilities, as a 

subsection of the surplus. In her view members should be paid a market value 

adjustment on their transfer values – based on the 1998 valuation this would mean 

a 37.9% enhancement to the transfer values.  To transfer this proportional share 

does not affect the security of the remaining members, whereas to leave this 

proportional share behind unfairly advantages the remaining members, even if only 

by increasing the solvency and security of the original fund; ultimately it may well 

translate also into benefit improvements that would not otherwise have been 

affordable. 

 

59. There is also the view that another way to award transferring members some share 

of the surplus that is less than the full share of the fund would be to pass on a 

proportion of the actuarial value of the assets, since this would seem to have built 

into it the prudential notion that more assets than 100% are needed to meet the 

liabilities, valued on the same basis, thus including some protection against market 

fluctuations.   Possibly this would meet the requirement that transferring members 

are protected from market fluctuations to the extent that they would be able to 

replicate the pension promise of the defined benefit fund they have left, on reaching 

retirement in the defined contribution fund.   

 

60. I set out below a schematic representation with hypothetical figures to illustrate the 

possibilities here: 

 
  market value  

     of assets      = R150 million 
   l 
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   l 
  actuarial value                                           actuarial value   

     of assets      = R110 million    ---------       of liabilities    = R100 million 
 
 

 Using this example and assuming that equity requires the passing of more than the 

value of the liabilities, in order to afford the transferring members some security (i.e. 

assuming that  some share of the surplus is equitably required), is the appropriate 

amount the full share of the fund (proportional amount of the liabilities plus 

proportional amount of R50 million, being the surplus of market value of assets over 

actuarial value of liabilities); or the investment reserve share of the fund 

(proportional amount of the liabilities, plus proportional share of R40 million, being 

the investment reserve or difference between market value of assets and actuarial 

value of assets); or the proportional amount of the liabilities plus a proportional 

share of R10 million, being the difference between the actuarial value of the assets 

and the actuarial value of the liabilities?     

 

61. I am of the view that the appropriate means to cover investment risk is to transfer 

the investment reserve share of the fund, although I invite argument from the 

parties on this point. 

 

62. Ms Da Silva has pointed out in communications with the deputy adjudicator that 

unfortunately the market values of the assets would have been adversely affected 

by the period August/September 1998 which fell between the interim valuation date 

and the transfer date, and she recommends that an interim valuation be conducted 

as at the transfer date (on the same basis for valuing both assets and liabilities).  I 

agree that this would be necessary if the investment reserve approach is taken 

(and probably on any other basis), since it appears that the members’ basic transfer 

values were calculated as at the transfer date of 1 February 1999, and any 

additional amount should be based on the financial situation of the fund at the same 

date.  The market value adjustment would most likely be somewhat different from 

the 37.9% as at 28 February 1998.     
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63. As a general principle of administrative law where there has been a failure of 

discretion as in this case the remedy is to refer the matter back to the decision-

maker for a fresh decision.  Our courts have however recognised several situations, 

such as where referring the matter back would cause undue delay to the prejudice 

of the complainant, in which a review body is justified in substituting its own 

decision.   In this case, should the trustees arrive at the same decision as before 

and should the complainant be aggrieved thereby, he will then have to relodge the 

complaint and the whole procedure in my office will have to be repeated.  This 

would be at odds with section 30D of the Pension Funds Act, which states that “the 

main object of the Adjudicator shall be to dispose of complaints lodged ... in a 

procedurally fair, economical and expeditious manner” (my emphasis).  On the 

other hand, as I have indicated, I do not have the benefit of all the information 

necessary at my disposal to take the decision that an additional  payment, being 

the complainant’s proportionate share of the investment reserve,  is, in all the 

circumstances, the reasonable and equitable route to take.    I propose therefore to 

short-circuit the proceedings by means of this preliminary ruling.  

 

64. Accordingly I hereby issue a rule nisi in terms of which the parties are called upon 

to show cause, if any, by 15 November 2001 why the following order should not be 

made final: 

 

64.1 The failure of the respondent to enhance the complainant’s transfer value by 

including his proportionate share of the investment reserve as at the date of 

his transfer to the CSIR Retirement Fund is declared to be unreasonable, 

inequitable and a breach of the fiduciary duties of the board of the 

respondent. 

 

64.2 The  respondent is directed to take the necessary steps to transfer to the 

complainant’s account in the CSIR Retirement Fund, within six weeks of the 
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date of any final order, an amount equal to the value of his 

proportionate share of the investment reserve as at 1 February 1999, 

together with interest from 1 February 1999 to date of payment at the rate 

prescribed by section 2 of the Prescribed Rate of Interest Act. 

 

 

DATED at CAPE TOWN on 8 OCTOBER 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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